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With this new scenario, the Federal Government issued some
measures trying to alleviate the impact of the financial crisis caused
by the Covid-19, such as Provisional Measures No. 927 and 936.

Employers are now forced to implement measures to reduce and
contain damages, whether for the financial health of the company
or for the health of its employees to enable a healthier and safer
work environment.

Based on such, we have compiled in this guide the necessary
information for immediate and consistent application, in order to
ensure legal certainty for employers which are facing this
unprecedented global pandemic scenario.

This guide addresses the topic in an isonomic manner and free from
discrimination or legal opinions that apply to this or that case, in
order to mitigate the impacts of the pandemic on labor relations.

Introduction

The world is experiencing a pandemic situation with the new
Coronavirus (Covid-19), which has been recognized by the World
Health Organization (WHO) since March 11, 2020. In Brazil, just a
few months after the first case was confirmed, thousands of other
cases have been confirmed.

For the reopening of activities, the Ministry of Economy issued on
June 18, 2020, Joint Ordinance No. 20, which establishes the
measures to be observed aiming at the prevention, control and
mitigation of the risks of transmission of the Covid-19 at the
workplace (general guidelines). These measures are now
mandatory.

In addition to these measures, there are several other
recommendations issued by the authorities to contain the
proliferation of the virus in addition to sanitary efforts, including
home isolation, which is one of the main containment factors that
has directly impacted labor relations.
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1. The new “normal” at the 
workplace

According to the Consolidated Labor Laws (CLT), employers have
the duty to ensure the health and safety of their employees in the
workplace and must comply with and enforce the rules of
occupational medicine (article 157) 1.

Based on such, employers must adopt measures to prevent or
contain the Covid-19 pandemic within their establishments or at
locations where the employees are performing their activities.

During the last few days, several recommendations have been
issued through State and Municipal protocols in connection with the
resumption of economic activities in the country.

In view of the resumption of activities, the Ministry of Economy and
the Special Secretariat for Social Security and Labor (which is
responsible for regulating rules in connection with labor relations)
issued Joint Ordinance No. 20, setting forth mandatory rules to be
observed 2.

Other governmental agencies and international entities have
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published other preventive measures, such as the ones from the
Public Ministry of Labor (MPT), Ministry of Health, World Health
Organization (WHO) and some protocols issued from specific
economic sectors.

Except for the rules included in Joint Ordinance no. 20, the
application of these other preventive measures is theoretically
merely recommendable.

Nevertheless, since the CLT requires employers to instruct their
employees by means of work orders about the precautions to be
taken to avoid accidents at work or occupational diseases (article
157, items I and II), these recommendations should be considered as
mandatory.

The adoption of protective measures for workers and collaborators
envisaged by the competent authorities is important and can
prevent damage to workers' health and financial losses to
employers.

We emphasize that these recommendations and measures can
evolve over time and as such, employers should continue
monitoring the official sources.

In the following pages, we will review how the requirement for these
preventive measures has impacted the work environment and how
employers should act in certain situations.
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1.1. Necessary preventive 
measures for the reopening

There are several recommendations and measures issued by the
authorities, yet, for all of them, employers are expected to resume
activities in a safe, gradual, planned, monitored and dynamic
manner, considering the specificities of each sector and location, in
order to preserve employees’ health.

Therefore, continuous monitoring of the work environment,
periodic assessment of the epidemiological scenario of Covid-19, as
well as observing the guidelines issued by local authorities and
health agencies is essential.

Among the recommendations issued by the competent authorities,
the employer is expected to observe and implement the following
measures:

• Preventive measures in the work environment; common areas of
the company, such as cafeterias, bathrooms, changing rooms,
rest areas and for the transportation of workers, if provided by
the employer;
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• Actions for early identification and removal of employees
presenting symptoms compatible with Covid-19;

• Procedures for workers to report to the company, including
remotely, signs or symptoms compatible with Covid-19 or
contact with people tested positive for the disease;

• Hand hygiene instructions, employee respiratory etiquette and
information about Covid-19;

• Inform employees about details of the Covid-19, including forms
of contagion, signs and symptoms and necessary care to reduce
transmission in the workplace;

• Provide similar information to outsourced workers and other
service providers who enter the establishment; and

• Instructions to workers can be transmitted through training
sessions or through safety dialogues, physical or electronic
documents (posters, internal regulations, among others).
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1.2. Employees with suspected 
virus contamination

Suspected cases of Covid-19 contamination are those when
employees or collaborators present any of the Covid-19 symptoms
as defined by the WHO and the Ministry of Health, such as: fever,
cough, sore throat, runny nose, shortness of breath, body pains,
etc.

Suspected cases are also those when employees or collaborators
are in contact with another person with a suspected or confirmed
Covid-19 contamination.

For these cases, the employer must immediately remove the
employee from the workplace for a period of fourteen days. The
employee may nevertheless return to the workplace before the end
of this period if he/she voluntarily undergoes medical examination
and receive confirmation the he/she has not contracted the virus.

The absence of the employee suspected of being contaminated
from the workplace is considered a justified absence, even if the
employee refuses to do a laboratory exam.
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1.3. Contaminated employees

For confirmed cases of contamination, the recommendation is the
same: the employer must remove from the workplace the employee
for a period of fourteen days.

The period during which the employee or collaborator will be away
may be extended, depending on the evolution of the clinical
condition of the individual.

1.4. Employee refusal to return to
the workplace
The employee may refuse, in some cases, to go to the workplace
such as when the employer is forced by the authorities to stop its
activities during the pandemic.
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However, depending on the specific case and the nature of the
activity, the right of refusal will be relativized by analyzing the
severity of the local pandemic situation, the degree of importance
of that employee's role and the possibility of carrying out the work
remotely.

For example, if there is a possibility of working from home and the
situation of the pandemic is serious, the employee can exercise its
right to refuse to go to the workplace. However, if there is a low
level of virus contamination in the region or if the employee's role is
of paramount importance, as in the case of health professionals, the
employee cannot refuse to perform its duties.

In the latter case, unjustified absences and disciplinary sanctions
provided for in the CLT may be considered.

1.5. Employees in the Risk Group

According to the Ministry of Health, elderly, pregnant women,
people with chronic respiratory diseases, heart disease, diabetes,

7

hypertension and immune system diseases are considered
belonging to the Covid-19 Risk Group.3

Employers should, whenever possible, remove employees and
collaborators belonging to the risk group from the workplace, as
prescribed by the Labor Court.

An exception applies to workers, whose functions can only be
exercised personally, being the only one capable of carrying out that
activity and of paramount importance for the employer.

Covid-19 and its impacts in the work environment
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2. Hygiene at the workplace

Among the measures to reduce the spread of Covid-19, cleaning the
environment stands out as one of the main measures to be
adopted.

Although companies may hire cleaning service providers, it is the
responsibility of all employees and collaborators to contribute to
keeping the environment clean and disinfected.

To this end, we highlight the main recommendations for cleaning
the workplace that employers should promote:

• Increase the frequency and promote cleaning and disinfection of
workplaces and common areas in the interval between shifts,
disinfection of sanitary facilities and changing rooms, in addition
to items of great contact such as keyboards, handrails, door
handles, payment terminals, elevator buttons, tables , chairs
etc.;

• Natural ventilation in workplaces should be privileged or
measures must be taken to increase the number of air exchanges
in rooms as much as possible, bringing clean air from outside,
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such as keeping windows and doors open when possible;

• When in an air-conditioned environment, the company must
avoid air recirculation and check the adequacy of preventive and
corrective maintenance;

• Guidance to all employees on the correct and frequent hand
hygiene using water and soap or, if hand washing is not possible,
with a suitable hand sanitizer, such as 70% alcohol;

• Provision of resources for hand hygiene close to the workplace,
including water, liquid soap, disposable paper towel and trash
can, whose opening does not require manual contact or
adequate hand sanitizer, such as 70% alcohol;

• Guidance to all employees to avoid touching mouth, nose, eyes
and face with hands and practicing respiratory etiquette,
including using disposable tissue for nasal hygiene, covering nose
and mouth when sneezing or coughing and sanitizing hands after
sneezing or coughing.
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3. Personal Protective Equipment 
(PPE)

PPE is defined by law as any device for individual use designed to
protect the health and physical integrity of the employee.

Since the WHO has determined that the use of respiratory
protection masks prevent the contagion of Covid-19, masks have
become an indispensable PPE and, therefore, mandatory to use at
the workplace.

Find below the main recommendations on the use of PPE’s to
contain the proliferation of the virus:

• Only people using protective mask should be allowed into the
establishment;

• Inform all employees about the use, hygiene, disposal and
replacement of masks, hand hygiene before and after use and
about its limitation to protect against Covid-19 (following the
manufacturer's guidelines, if any);
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• Creation or review of the procedures for use, hygiene, packaging
and disposal of Personal Protective Equipment - PPE and other
protective equipment used at the workplace;

• Surgical or fabric masks must be provided to all employees and
should be used in shared environments or in those in which there
is contact with other employees or the public;

• Surgical or fabric masks must be replaced at least every three
hours of use or when they are dirty or wet;

• Fabric masks must be made and cleaned in accordance with the
recommendations of the Ministry of Health;

• Fabric masks must be cleaned by the employer after each
workday or by the employee under the employer's guidance;

• Surgical and fabric masks do not replace the PPE for respiratory
protection provided for in the Regulatory Standard no. 6.4

Covid-19 and its impacts in the work environment
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4. Occupational physical 
examinations and medical 
certificates

Under normal conditions, that is, before the decree of the State of 
Public Calamity, employers could require their employees to 
undergo periodic occupational medical examinations and produce 
medical certificates. However, the global pandemic is an 
exceptional situation.

In view of the unprecedented situation of a global pandemic, the
Federal Government has established in Article 15 of the Provisional
Measure 927 that during the State of Public Calamity, the obligation
to carry out occupational, clinical and complementary medical
examinations is suspended, except for dismissal examinations.5

Likewise, the ANAMT (National Association of Occupational
Medicine) also recommends that occupational examinations should
be suspended while the Covid-19 pandemic lasts, except for
dismissal examinations.6
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As for medical certificates, the Public Ministry of Labor has also
issued a recommendation (Recommendation No. 1 PGT / GT Covid-
19) to companies to dismiss their employees, who claim to be
contaminated by the Covid-19, without requiring a medical
certificate. Self-declaration can be done in writing, through email,
digital message or any other means of communication. The
Recommendation applies to workers whose activities have not been
declared essential by Decree No. 10,282 / 2020. 7

In addition, there are recent judgments from the Labor Court that
prevent companies from requiring medical certificates from absent
employees who claim to be contaminated by the Covid-19.

As such, it can be concluded that the presentation of medical
certificates must be made voluntarily, without the obligation to
present it to justify absence from work or to prove belonging to the
Risk Group.

It is important to note that, according to Law No. 13,979/2020
(which provides for measures to deal with the public health
emergency of international importance resulting from the Covid-
19), the need of isolation is considered as a justified absence as it is a
measure to contain the proliferation of the virus.
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5. The role of the Public Ministry 
of Labor (PML)

According to the data provided by the PML, between the period of
March 1 and June 8, 2020, approximately four thousand civil
inquiries related to Covid-19 in the workplace were opened across
the country and the number increase with the gradual reopening of
non-essential activities.8

Inspection agent for labor relations, the PML is the body
responsible for certifying compliance with the Labor Laws, with the
power to impose administrative fines to employers failing to comply
with the rules contained in current legislation.

Among the most recurring irregularities found by the PML, are the
lack of Personal Protective Equipment (PPE) for workers to prevent
Covid-19 in the workplace; the lack of testing and minimum
distancing between workers; mass dismissal; and non-compliance
with Provisional Measure No. 936/2020, such as, for example, the
suspension of the employment contract for employees who
continue working.
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To assist employers to take the necessary measures to maintain a
safe work environment, the PML has edited some
recommendations such as Technical Note 2.

5.1. Technical note No. 2 and risk
classification
The Technical Note No. 02/2020 issued by the PML classifies the
degree of risk of exposure to Covid-19, considering the functions
performed by employees according to the classification of
Occupational Safety and Health (OSHA), as follows: 9

i. Very high exposure risk: those with high potential for contact
with confirmed or suspected cases of Covid-19 during medical,
laboratory or post-mortem procedures, such as: doctors, nurses,
dentists, paramedics, nursing technicians, professionals who
perform examinations or collect samples and those who perform
autopsies;
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ii. High exposure risk: professionals who come into contact with
confirmed or suspected cases of Covid-19, such as: suppliers of
health supplies, support professionals who enter the rooms or
environments where confirmed or suspected patients are or were
present, professionals who transport patients, such as ambulances,
professionals who work on preparing bodies for cremation or burial;

iii. Medium exposure risk: professionals having close contact (less
than 2 meters) with people who may be infected with Covid-19, but
that are not considered to be suspected or confirmed cases; having
contact with travelers who may have returned from regions of
disease transmission; having contact with the general public
(schools, environments with a high concentration of people, large
retail stores.

iv. Low exposure risk: those who do not have contact with
suspected, recognized cases or who could come to contract the
virus, do not have contact (within 2 meters) with the public;
professionals with minimal contact with the general public and
other workers.

Therefore, when carrying out the inspection at the workplace, the
PML will assess the environment according to the degree of risk of
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exposure of those activities.

6. Governmental Provisional 
Measures

To assist employers going through the economic crisis caused by the
Covid-19 pandemic, the Federal Government issued two provisional
measures (PM 927 and PM 936) that aim to make labor relations
more flexible during the State of Public Calamity.

Below, we highlight the main changes in labor relations introduced
by these two Provisional Measures:

• MP 927:

(i) Home Office: The employer must communicate the employee, in
writing or electronically, at least 48 hours in advance to allow the
employee to work at home.

Covid-19 and its impacts in the work environment
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(ii) Anticipation of vacations: The employer is allowed the
anticipate the vacations of its employees, which must be
communicated it at least 48 hours in advance, in writing or by
electronic means and the anticipated vacations cannot be less than
5 days. Future vacations, that is, those not yet acquired, may also be
anticipated. The PM allows the employer to pay the vacation until
the 5th business day of the month following the vacation and allows
to postpone the payment of the additional 1/3 of a monthly salary
until 12/20/2020.

(iii) Bank of Hours: for companies that had their activities
suspended due to the pandemic during the State of Public Calamity,
the PM allows the creation of a bank of hours for the employees to
later compensate the days during which the activities were
suspended. The compensation of these hours must be made by the
employee within 18 months from the end of the State of Public
Calamity and cannot exceed 2 overtime hours per day.

(iv) Suspension of administrative requirements in occupational
health and safety: The PM suspends the obligation to carry out
occupational, clinical and complementary medical examinations,
except the dismissal medical examination, until the end of the State
of Public Calamity. It also suspends presential training on health and
safety at work.

taken for
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(v) Postponement of the Severance Indemnity Fund (FGTS)
payments: The PM allows employers to postpone the payments to
the FGTS for the months of March, April and May 2020.

It allows employers to postpone the payments for these months
until July 2020 and the postponed payments can be paid is 6
monthly installments without interest and penalty.

The PM, which must be converted into law, is currently under review
by the National Congress. As such, it should be noted that the
current provisions of the PM may suffer changes when converted
into law.

• MP 936:

(i) Temporary Suspension of Employment Contracts: The PM
allows employers to temporarily suspend the employment contract
of their employees for a maximum period of 60 days, by means of
an individual or written agreement. The PM provides specific rules
for companies with annual revenues of up to R $ 4.8 million and
companies that earned more than R $ 4.8 million in 2019.

(ii) Reduction of hours and wages: The PM allows employers to
reduce wages proportionally to the reduction of working hours for a
maximum period of 90 days, through individual or written
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agreement. It provides for a reduction in wages in the percentages
of 25%, 50% and 70% subject to specific rules.

At the date of publication of this guide, PM 936 awaits the sanction 
of the President of the Republic. It should be noted that the original 
text has undergone significant changes and as such, employers 
should monitor the official sources prior to implementing these 
rules.

7. Considerations about 
occupational disease and 
Supreme Court (STF) decision on 
the classification of COVID-19 
On April 29,2020, the Federal Supreme Court (STF) decided to
suspend the application of article 29 of the PM 927, which expressly
prohibited the classification of Covid-19 as an occupational
disease.10

The declaration of unconstitutionality of this provision has initially
created many uncertainties for employers who feared that the
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decision would be a recognition of the Covid-19 as an occupational
disease.

In fact, the revocation of art. 29 only means that the analysis of
eventual employees’ contamination by Covid-19 may or may not be
related to their activity in the company must be performed in a
timely manner and on a case-by-case basis.

Occupational disease is defined in article 20, I and II of Law no.
8,213/1991 as a disease "produced or triggered by the exercise of
work peculiar to a certain activity and included in the list issued by
the Ministry of Labor and Social Security".

Such diseases are caused by what is called a causal link or, in other
words, by the relationship between the company's attitude or
working conditions and the pathology suffered by the employee.

Therefore, causal link will determine whether the employee's health
problem was the result of the performance of its duties or if it
originated from external factors.

In the case of Covid-19, it is difficult to establish the causal link
between the virus (which can be anywhere) and the work
environment, except if the risk in the activity performed is
evidenced, as is the case with health professionals.
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As it is not possible to establish, from the outset, the causal link
between the disease and the function performed, it is the
responsibility of the authorities to analyze and verify whether the
disease was contracted within the workplace or not and to classify it
as such.

Based on such, it is important for employers to follow the 
recommendations related to health and safety at work for the 
containment of the virus, such as:

✓ Policy making,

✓ Trainings;

✓ Continuous hygiene procedures;

✓ Safe physical distancing between employees;

✓ Availability and maintenance of PPE’s; and

✓ Other recommendations issued by the competent authorities.

The jurisprudence from the Labor Court does not allow the
presumption of contamination when the employer is diligent,
adopts and enforces access control, health and hygiene rules and
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takes all necessary measures to protect the employees’ health and 
safety.
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An overview about the reopening

With the purpose of mitigating future labor liabilities risks, this
guide has been prepared under the most legalistic measures
considering the precepts in force in the labor legislation and under
the recent judgments from the Labor Court during this pandemic.

The process of resuming business activities will require from
employers to adopt several health measures, which will most likely
change the manner the day-to-day activities are performed at the
workplace.

Employers are and will be provided with a range of
recommendations from the competent authorities that, if adopted,
will provide legal certainty for resuming activities.

Employers are also able to count on Government mechanisms that
help making labor relations more flexible, such as those included in
the Provisional Measures 927 and 936, and it is still expected
additional changes in the original proposal of these measures as to
further reduce the economic impacts caused by the pandemic for
companies.
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It is essential for companies to develop proper policies and
institutional communications to promote an environment within the
health and safety standards, as well as seeking legal advice when
implementing the Government's flexibility measures.

The impacts of wrongly implementing these measures is already a
reality for some employers. A survey released on June 6, 2020, by
the Superior Labor Court (TST), shows that during the period from
January to May 2020, more than 7,700 new court processes have
been initiated linked to the Covid-19, representing a value of nearly
R$ 2 billion.11

FCR Law professionals are fully available to assist companies and
provide further clarifications about the measures presented in this
guide.

Additionally, FCR Law publishes daily on its website
(https://covidfcrlaw.com.br/) all related news and guidelines to assist
companies dealing with the Covid-19 crisis.
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